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1 Pursuant to Local Rules for the Superior Cour of California, County of Sacramento

2 ("Local Rules"), rule 2.04, and California Rule of Cour 8.706(b), and through its counsel of

3 record, the California Association of Physician Groups ("CAPG") requests by this Ex Pare

4 Application (the "Application") that the Cour grant leave to fie an amicus curiae brief in

5 support of the Respondents' Opposition to Plaintiffs' petition for writ of mandate. Counsel for

. . 6 Respondents do not oppose this Application; Plaintiffs do oppose the Application. (Declaration

7 of Jeremy A. Meier ("Meier Decl."), ~ 2, Exh. A)

8 This Application is based on the Supporting Declaration, the Memorandum of Points

9 and Authorities, and on the fact that CAPG has an interest in this matter as each of its members

10 are affected by the California Deparment of Managed Healthcare System's proposed "Balance

11 Biling Regulation" (which is at issue herein).

12 The Amicus Brief àttached hereto as Exhibit "A" is presented for fiing in order to offer

13 arguents or views that will otherwse not be presented by the paries.

14 DATED: NovemberQk, 2008
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4

MEMORANDUM OF POINTS AND AUTHORITIES

A. GOOD CAUSE EXISTS FOR THE COURT TO EXERCISE ITS DISCRETION
AND GRANT LEAVE TO FILE THE AMICUS BRIEF.

1. CAPG's Brief Wil Assist The Court In Resolving The Writ Petition.

5 CAPG is a nonprofit, incorporated professional association of 155 member medical

6 groups throughout the state of California. CAPG's member medical groups are responsible for

7 delivering managed healthcare to an estimated 13,000,000 managed care enrollees in the state

8 of California. CAPG is the primary voice of physician organizations in California and supports

9 its members through public policy advocacy education, communication and other services.

10 Furher, CAPG was an active participant and commenter during the rulemaking process

11 establishing Title 28, section 1300.71.39, of the California Code of Regulations. As such,

12 CAPG is uniquely qualified to advise the Cour with respect to the managed care marketplace'

13 in California and the provisions of the regulation at issue.

14 CMA's writ petition raises complex and significant issues concerning the legality of 
the

15 Deparment of Managed Healthcare's "Balance Biling Regulation." CAPG's amicus brief in

16 support of the opposition to the writ petition is offered to assist the Cour in deciding the issues

17 before it. The brief contains arguments unique to CAPG and others similarly situated and

18 which may not otherwse be the subject of adequate analysis and briefing. The amicus brief is

19 not intended to be duplicative of the pleadings already on fie nor of the opposition to be fied

20 by the Respondents.

21 "With the permission ofthe cour, an amicus curiae may fie briefs setting out his or her

22 views and arguments." 48 Cal.ur. 3d Paries § 19 (2005) (footnote omitted). Such "(b )riefs

23 may be fied in both trial and appellate cours." Id. (footnotes omitted).

24 The practice of allowing amicus curiae to paricipate in proceedings is well established

25 in California trial cours. See, e.g., Marshall v. Marshall, 212 CaL736, 738 (1931) (wherein an

26 amicus curiae brief was filed at the trial cour's request); Padres Hacia Una Vida Mejor v.

27 Davis, 96 CaLApp.4th 1123, 1127-28 (2002) (wherein the superior cour granted a request to fie

28 amicus curiae brief in a mandamus action); County of Alameda v Carleson, 5 CaL3d 730, 735

3 Case No. 34-2008-80000059
EX PARTE APPLICATION FOR LEAVE TO FILE AN AMICUS CURIAE BRIEF



1 (1971) (wherein the trial court denied a motion to intervene but granted the appearance as an

2 amicus curiae); Inre Veterans' Industries, Inc., 8 Cal.App.3d 902, 924-25 (1970) (discussing

3 that an amicus curiae lacks standing to appeal a superior cour judgment against the amicus

4 curiae's position); Connerly v. State Personnel Board, 37 Cal.4th 1169, 1177 (2006) (amicus

5 curiae serve a valued function for cours as they are nonparties who usually have a different

6 perspective from the litigants); cf Cal. Rules of 
Court, rule 8.706 (providing that in the appellate

7 division of the Superior Cour, an amicus curiae brief "may be fied on permission first obtained

8 from the presiding judge, subject to conditions he or she may prescribe").

9

10

B. NO HARM OR PREJUDICE WILL INURE TO PLAINTIFFS BY ALLOWING
THIS AMICUS FILING.

11 Further, no genuine harm or prejudice wil inure to Plaintiffs from the grant of leave to

12 file CAPG's brief. Plaintiffs applied for an expedited writ hearing date (on October 2, 2008)

13 and the Cour granted Plaintiffs' request for a November 21, 2008 hearing date. As par of its

14 scheduling order, the Court apparently set the following filing dates: Moving papers to be filed

15 by October, opposition November 7, 2008, and reply by November 14,2008. CAPG retained

16 counsel for this filing on or about October 25, 2008. Meier Decl., ~ 2). Plaintiffs have been on

17 notice since October 28,2008 that CAPG sought to fie an amicus brief 
in support of the State's

18 position. (Meier Decl., ~ 2).

19 Plaintiffs are established trade associations, with sophisticated and able legal counseL.

20 CMA's five in-house counsel and outside counsel are listed on Plaintiffs' pleadings as counsel

21 of record, and there is no reasonable basis for believing that any of those five Plaintiffs'

22 attorneys could not adequately respond to CAPG's brief 
in the time alredy set for reply. i

23 Plaintiffs' petition for writ raises significant issues of public interest, and it is important

24 that all aspects of the relevant administrave arguments be addressed and considered. CAPG

25 has a different perspective from Plaintiffs and the State, and its amicus brief is offered solely to

26

27

28

Indeed, in California appellate cour proceedings the application and brief for amicus
filing must be filed within foureen (14) days of the last appellant's reply brief. CRC
8.200(c)(1). In this instance, Plaintiffs already have the court ordered existing reply
time in which to respond to CAPG's brief.
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1 help the Cour in its analysis of the regulation. The interests of justice and an efficient

2 adjudication of the merits of the writ petition warrant the grant of this Application.

3 CONCLUSION

4 CAPG respectfully requests this Cour grant it leave to file its amicus brief in support of

5 the opposition to the petition.

6 DATED: November:2, 2008 GREENBERG TRAURlG, LLP

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

B1£~~~ G/:
ene Liv1ngston /./

Jeremy A. Meier
David Gonzlez
Attorneys for Amicus Curiae
THE CALIFORNIA ASSOCIATION
OF PHYSICIAN GROUPS

5 Case No. 34-2008-80000059
EX PARTE APPLICATION FOR LEAVE TO FILE AN AMICUS CURIAE BRIEF



1

2

3

4

5

6

CALIFORNIA MEDICAL ASSOCIATION, et aL v. DEPARTMENT OF MANAGED HEALTH CARE, et aL
Sacramento County Superior Cour Case No. 34-2008-80000059

DECLARATION OF SERVICE
I am a citizen of the United States, over the age of 18 years, and not a par to or

interested in this action. I am employed in the County of Sacramento, State of California and
my business address is Greenberg Traurig, LLP, 1201 K Street, Suite 1100, Sacramento, CA
95814. On this day I caused to be served the following document(s):

EX PARTE APPLICATION OF THE CALIFORNA ASSOCIATION OF PHYSICIAN
GROUPS FOR LEAVE TO FILE AN AMICUS CURIE BRIEF IN SUPPORT OF
OPPOSITION TO PLAINTIFFS' PETITION FOR WRIT OF MANDATE AND

COMPLAINT FOR DECLARATORY AND INJUCTIVE RELIEF; MEMORANDUM
OF POINTS AND AUTHORITIES

7

8
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11

12

13

14

15

IZ by placing 0 the original 0 a true copy into sealed envelopes addressed and served as

follows:

Fran P. Fedor
Kathr Doi
MURPHY AUSTIN ADAMS
SCHOENFELD LLP
304 "S" Street 95811-6906
Sacramento, California 95812-1319
ffedor~murphyaustin.com
kdoi~murhyaustin.com
(916) 503-4000 facsimile
Attorneys for Petitioners & Plaintiffs

Francisco J. Silva
Long X. Do
CALIFORNIA MEDICAL
ASSQCIA TION
1201 J Street, Suite 200
Sacramento, CA 95814-2906
fsilva~cmanet.org
ldo~cmanet.org
(916) 551-2027 facsimile
Attórneys for Petitioners & Plaintiffs

Michael McClelland, Senior Counsel
16 980 Ninth Street, Ste. 500

Sacramento, CA 95814
17 mmcclelland~dmhc.ca.gov

(916) 323-0438 facsimile
18 Attorney for Deparment of Managed

Health Care
19

20

21

22

23

24

IZ ELECTRONIC MAIL (EMAIL): I caused such document(s) to be delivered to the
listed EMAIL addressees) from my computer. The transmission was reported as
complete and without error by the computer.

BY FACSIMILE: I caused such document(s) to be transmitted by facsimile
transmission from (916) 448-1709 to the person(s) and facsimile transmission
number(s) shown above. The facsimile transmission was reported as complete without
error and a transmission report was properly issued by the transmitting facsimile
machine. A true and correct copy of the transmission report wil be attached to this
proof of service after facsimile service is completed.

IZ

25 I declare under penalty of peijury under the laws of the State of California that the
foregoing is tre and correct.

26

27

28

Executed on NOVEMBER 6, 2008 at Sac

6 Case No. 34-2008-80000059- -
EX P ARTE APPLICATION FOR LEAVE TO FILE AN AMICUS CURIAE BRIEF



EXHIBIT A
TO EX PARTE APPLICATION FOR LEAVE TO FILE AN AMICUS CURIAE BRIEF



1 Gene Livingston (State Bar No. 44280)
Jeremy A. Meier (State Bar No. 139849)

2 David Gonzalez (State Bar No. 215728)
GREENBERG TRAURlG, LLP

3 1201 K Street, Suite 1100

Sacramento, California 95814-3938
4 (916) 442-1111

(916) 448-1709 (facsimile)
5 livingstong~gtlaw.com

meierj~gtlaw.com
6 gonzalezd~gtlaw.com

7 Carol K. Lucas (State Bar No. 147496)
BUCHALTER NEMER

8 1000 Wilshire Boulevard
Suite 1500

9 Los Angeles, California 90017-2457

(213) 891-0700
10 (213) 896-0400 (facsimile)

clucas~buchalter.com
11

Attorneys for Amicus Curiae
12 THE CALIFORNIA ASSQCIA TION OF PHYSICIAN

GROUPS
13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SACRAMENTO

CALIFORNIA MEDICAL ASSOCIATION,
CALIFORNIA HOSPITAL ASS'N,
CALIFORNIA CHAPTER OF THE
AMERICAN COLLEGE OF EMERGENCY
PHYSICIANS, CALIFORNIA
ORTHOPAEDIC ASS'N,CALIFORNIA
RADIOLOGICAL SOCIETY, CALIFORNIA
SOCIETY OF ANESTHESIOLOGISTS,

Peti tioners/Plaintiffs,

v.

DEPARTMENT OF MANAGED HEALTH
CARE, AND LUCINDA EHNES, in her
capacity as DIRECTOR OF THE
DEPARTMENT OF MANAGED HEALTH
CARE, and Does 1 through 100, inclusive,

Respondents/ Defendants.

) CASE NO. 34-2008-80000059
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

THE CALIFORNIA ASSOCIATION OF
PHYSICIAN GROUPS AMICUS
CURIE BRIEF IN SUPPORT OF
OPPOSITION TO PLAINTIFFS'
PETITION FOR WRT OF MANDATE
AND COMPLAINT FOR
DECLARTORY AND INJUNCTIVE
RELIEF

Date:
Time:
Deparment:

November 7,2008
9:00 a.m.

31

Hon. Michael Kenny

Complaint Filed: September 26, 2008

Writ Hearing: November 21,2008

Case No. 34-2008-80000059
AMICUS CURIAE BRIEF IN SUPPORT OF OPPOSITION TO PETITION FOR WRIT OF MANDATE



I.1 INTRODUCTION
2 The fudamental question presented in this case is whether the California Deparment

3 of Managed Health Care (DMHC) has the authority to define unfair biling patterns under Title

4 28, section 1300.71.39, of the Californa Code of Regulations. Based upon the plain reading of

5 Health and Safety Code sections 1344 and 1371.39 the answer is clearly yes.6 li
INTEREST OF AMICUS CURIAE

7

8 The California Association of Physician Groups (CAPG) joins as amicus curiae because

9 the case before the court has important implications regarding what constitutes unfair biling

10 patterns by physicians practicing in the State of California. CAPG is a nonprofit, incorporated

11 professional association of 155 member medical groups throughout the state of California.

12 CAPG's member medical groups are responsible for delivering managed healthcare to an

13 estimated 13,000,000 managed care enrollees in the state of California. CAPG is the primary

14 voice of physician organizations in California and supports its members through public policy

15 advocacy, education, communication and other services. Furher, CAPG was' an active

16 participant and commenter during the rulemaking process establishing Title 28, section

17 1300.71.39, of the California Code of Regulations (§1300.71.39.), copy attached hereto as

18 Exhibit 1. As such, CAPG is uniquely qualified to advise the Court with respect to the

19 managed care marketplace in California and the provisions of 
the regulation at issue.

20 California leads the nation in managed care penetration. It is estimated that

21 approximately 48% of Californians have health insurance through a managed care plan.

22 Considering that an estimated 6.2% of Californians have no health insurance coverage at all,

23 this means that more than half of Californians who have health insurance are covered under a

24 managed care plan. In 1996, the California Legislature explicitly found and declared that

25 "more than 16 millon Californians are enrolled in healthcare service plans and this number is

26 likely to grow significantly over the next decade." (Californa Health and Safety Code

27 § 1342.1.) That number is curently estimated to exceed 17 milion Californians. i

28
i The number of Californians in managed care plans is likely to continue to rise in light of
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1 CAPG submits this Amicus Brief in support of the DMHC's authority to define

2 balanced biling as an unfair biling practice, and because the Plaintiffs have presented a

3 misleading description of the applicable industry context of the regulation and the competing

4 policies that the DMHC considered in its rulemaking process.5 m
ARGUMENT

6

7

8

. 9

10

11

12

13
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24 / / /

A. CALIFORNIA HEALTH AND SAFETY CODE SECTIONS 1344 AND 1371.39
CLEARLY GRANT TO DMHC THE DISCRETION TO ADOPT
REGULATIONS TO DEFINE WHAT CONSTITUTES AN "UNFAIR BILLING
PATTERN."

The fudamental issue before the court is whether or not DMHC has the authority to

define what constitutes an "unfair billng pattern" under Health & Safety Code section 1340, et

seq. (Knox-Keene). Under a plain reading of the relevant provisions of the Knox-Keene Act

the answer is clearly yes.

The fudamental rule of statutory interpretation is to ascertain the intent of the

Legislatue as to the purpose of the law by first looking at the plain meaning of the words in the

statute. (In re J W (2002) 29 Cal.4th 200, 209.) The regulation that the Plaintiffs are

challenging is section 1300.71.39 of the California Code of Regulations.

Section 1300.71.39 states:

(a) Except for services subject to the requirements of Section
1367.11 of the Act, "unair biling pattern" includes the practice,

by a provider of emergency services, including but not limited to
hospitals and hospital-based physicians such as radiologists,
pathologists, anesthesiologists, and on-call specialists, of biling
an enrollee of a health care service plan for amounts owed to the
provider by the health care service plan or its eapitated provider
for the provision of emergency services.

(b) For puroses of 
this section:

25

26

27

28

California's public policy in support of managed health care: "It is the intent of the Legislature
to ensure that the citizens of this state receive high-quality healthcare coverage in the most
efficient and cost-effective maner possible. In fuherance of this intent, the Legislature finds
and declares that it is in the public interest to promote various types of contracts between public
or private payers of healthcare coverage, and institutional or professional providers of
healthcare services." (§ 1342.6.)
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